   

Proposed Reforms to the Criminal Justice
System as a Reaction to the Simpson Verdict
by Eric C. Johnson

Introduction
"What are they [the Legislature] going to do, do away with not guilty verdicts?"
--San Francisco Deputy Public Defender Grace Suarez [1]
As a result of the October 3, 1995 not guilty verdicts in People v. Simpson, numerous
proposals to reform the criminal justice system have been put forward. [2] The
suggestions have primarily targeted on the structure and role of the jury, quickening the
pace of trials, changing evidence rule to focus on "the law" rather than tangential or
emotional issues, and retaining the dignity of the courts through restrictions on the
lawyers and cameras in courtrooms.
These proposal have not gone unheeded by the Judiciary or the Legislature. For
example, on October 27, 1995, the Judicial Council of California proposed altering the
jury system by reducing the number of jurors in civil cases to eight, eliminating
unanimous verdicts in some criminal cases, increasing juror pay, and banning cameras
from the courtroom. [3] Other proposals being taken under consideration include
curtailing sequestration and limiting lawyers' statements during closing arguments. [4]
The council has created a special task force to suggest improvements to the jury system.
[5]

Background
Past high-profile cases in California have also led to judicial reform. San Francisco Mayor
George Moscone and Supervisor Harvey Milk were shot by Supervisor Dan White; his
subsequent conviction for manslaughter rather than murder, due to the so-called "Twinkie
defense," led to the passage of the Proposition 8--the "Victim's Bill of Rights." Passed in
1981, Proposition 8 created a victims' restitution fund, eliminated independent state
grounds for the exclusionary rule, reduced availability of pretrial bail, eliminated the
diminished capacity defense, limited plea bargains for certain violent felonies, and
created a sentence enhancement scheme for repeat serious or violent felons. [6]
Similarly, in 1990 after the acquittals in the McMartin preschool case in Los Angeles,
Proposition 115 was passed, which altered jury selection, rules regarding the admissibility
of evidence at preliminary hearings, and discovery requests. [7] More recently, the
abduction and murder of Polly Klaas in Petaluma helped to pass Proposition 184 in 1994;
the "three strikes and you're out" law doubled the prison sentence for felons with one
prior serious or violent felony conviction and imposed 25 years to life for a felon with two

such prior convictions. [8]
Similarly, other trials likewise have affected the nation's attitude towards criminal trials.
After John Hinckley, Jr. was found not guilty by reason of insanity of attempting to
assassinate President Ronald Reagan in 1981, many states toughened their insanity
laws. [9] The "Son of Sam" killings in New York during the 1970s inspired several states
to attempt to limit criminals from profiting from their crimes. [10] After the Lindbergh baby
kidnapping trial, many stringent kidnapping laws were enacted and courtroom cameras
were banned; only until the 1970s did states start to allow cameras back into the
courtroom. [11] And, less recently, Sir Walter Raleigh's trial for treason during the 17th
century led to prohibitions on hearsay (statements made outside the courtroom)
evidence. [12]
The following is a list of reform proposals grouped broadly by topic. No analysis is made
as to whether any proposal is likely to pass, have its intended effect or even be found
constitutional.

The Proposals
Jury Verdicts
Allow nonunanimous jury verdicts. Using 11-1 and 10-2 verdicts in noncapital
cases have both been suggested. [13] Assembly Member Richard Rainey (R-Concord) in
May 1995 proposed a nonunanimous verdict bill, but it stalled in committee; [14] a similar
Senate bill was also rejected this year. [15] Gregory Totten, Executive Director of the
California District Attorneys Association and author of "three strikes," is gathering support
for the Public Protection Act of 1996, a ballot initiative that will, among other proposals,
allow 10-2 verdicts in noncapital cases. [16]
Implement the "Scots" verdict system. State Senator Quentin Kopp (I-San
Francisco) has proposed a verdict system with three possible outcomes: guilty, not guilty,
and not proven. [17]
Set a minimum time limit for deliberation. Upset by the four hour Simpson
verdict, it is felt that a minimum limit would induce greater weighing of the evidence. [18]

Jury Composition
Let juries consist of less than twelve jurors. While a tradition in the United
States, the Constitution does not require twelve jurors for state trials.
Change venue rules. Alter the rules governing where a trial may be held to ensure a
more diverse jury pool. [19] The idea is create a jury that is a cross-section of society and
more racially balanced. [20]
Reduce the ability to escape jury duty. Related to this concept is not allowing
judges excuse potential jurors for "knowing too much." [21]
Eliminate peremptory challenges. Or, at the least, require an articulated reason
for dismissing a potential juror. [22] The idea is to use the first twelve people in the jury
box whenever possible.

Use professional jurors. Train and pay people to be jurors, allowing them to gain
job experience and a "big picture" view. [23] A more drastic solution, which involves
repealing the 6th Amendment, would be to eliminate juries altogether--a practice used in
many European countries. [24]
Question potential jurors in the judge's chambers. The greater sense of
privacy will encourage jurors to be more honest about their bias and preconceptions. [25]
Implicit in this concept is not letting the lawyers ask questions directly, but rather through
the judge. [26]
Shorten time period for jury duty. In California, jury duty is usually ten days or
one trial. By shortening the time commitment, more people will be willing to serve. [27]
Raise the pay for jurors. Less people will be able to cite financial hardship as a way
to escape jury duty. One proposal would be to require employers to pay for the first three
days, with the state paying $40 a day thereafter. [28]
Strengthen laws requiring employers to pay jurors while serving. Jurors
often don't wish to serve, for fear of not being paid or losing their job if they are away too
long. [29] It has been suggested that employers be given tax incentives to fully pay its
employees during jury duty. [30]
Create an electronic jury. Trials would be televised, with verdicts transmitted via
satellites. [31]

Jury Sequestration
Eliminate jury sequestration. The burdens (distressed jurors with an interest in a
quick verdict) outweigh the benefits (jurors exposed to less information the judge has
ruled inadmissible). [32]
Build better sequestration facilities. Make the experience as pleasant as
possible. [33]
Let jurors work with the bailiffs in making sequestration rules. That way,
they feel like part of the process, and understand why certain restrictions are placed on
them. [34]
Hold court on Saturdays and have attorneys argue motions at night. This
would be done to reduce the amount of time a jury is sequestered. [35]

The Role of the Jury During Trial
Allow jurors to submit questions. Questions through the judge, subject to the
attorneys' approval, would clarify any problems jurors might have about the evidence as it
is being presented. [36]
Allow deliberations before the case is submitted to the jury. Permitting
jurors to "talk among themselves" would allow for a continuous dialogue and let jurors to
do what many believe they do already. [37]

Reducing the Length of Trials

Use only court-appointed experts. Not only would this reduce the number of
experts, but also cut down on the "battle of the experts," where they all endlessly
contradict each other. [38]
Force state judges to issue time limits. Many federal judges already set time
schedules. [39]
Require most motions to be made before the trial begins. Once a jury has
been seated, only truly "emergency" motions could be heard. [40]
Limit each side to one speaking lawyer. This is done to avoid repetition and
confusion. [41]
Limit the number and length of sidebar conferences. They waste too much
of the jury's time. [42]
Limit how long a witness can testify. Many felt, for example, the week-long
interrogation of the coroner in the Simpson trial added little, but wasted valuable time.
[43]
Place a time limit on closing arguments. Arguments should only succinctly
state the case. [44]
Tighten rules on what is "discoverable." Discovery, as it is, is too expansive;
lawyers spend too much time arguing over what should be admitted. [45]
Tighten the leash on lawyers and judges. Judges need clearer guidelines and
stronger tools to prevent the lawyers from controlling the courtroom. [46] Judges, too,
must not become self-absorbed in their role, but focus on justice. [47]
Set a minimum number of hours of testimony per day. This is done to ensure
that court days are effective. [48]
Video tape trials. Jurors would watch prerecorded trials, which would significantly
reduce the amount of their time required. [49]

Gagging the Lawyers
Prevent lawyer from commenting on ongoing trials. The Judicial Council
recently let stand an ethical rule that would effectively prevent press conferences by
lawyers during a trial. [50] Many lawyers, however, believe this rule is unconstitutional; it
is currently being challenged in a Mendocino County murder trial. [51]
Limit the content of closing arguments. Closing arguments should reflect on
only the evidence prevented. [52] "Political" topics, such as race, should not be
addressed. [53]

Cameras in the Courtroom
Completely ban cameras from the courtroom. Many, including Governor Pete
Wilson, have suggested removing courtroom cameras to preserve the integrity of the

judicial process. [54]

Evidence Rules
Loosen the rules of evidence. Let people testify more freely and plainly. [55]
Change the definition of "reasonable doubt." Make the standard less
demanding, or at least more clear. [56]
Limit the rules of evidence. Focus only on the actual trial; no tangential issues.
[57]
Stop pointless interrogation. Keep the lawyers focused and on track. [58]
Restrict the selective application of the 5th Amendment. Once a person
has testified, a witness or defendant should not be allowed to later invoke the 5th
Amendment to protect themselves. [59] Or, at the least, let the jury weigh the person's
refusal to testify into the verdict. [60]
Restrict the use of defense experts. Limit defense experts only to the evidence
relevant to the case. [61]
Make it more difficult to impeach a witness. Too much time is spent on
tangential issues, in an attempt to impeach a witness. [62]
Define technical standards for DNA evidence, and the weight it must be
given. Juries need understandable standards. [63]
Give jury instructions in "plainer English." Make it easier for the jury to weigh
the evidence. [64]
Get evidence from the victim, like Nicole's diary, in front of the jury. This
would require altering the hearsay and character evidence rules. [65]

Judge Selection
End political influence in judicial appointments. The selection process is too
biased towards prosecutors and defense attorneys. [66]
Disqualify judges with potential conflicts of interest. State Senator Dan
Boatwright (D-Concord) and two other legislators sponsored SB 1364, which prevents
judges with spouses in law enforcement from presiding over criminal trials. [67]

Profiting from Crimes Legislation
Prevent accused criminals from selling their stories. The original New York
law, an outcome of the "Son of Sam" killings, has been ruled unconstitutional by the
United States Supreme Court. [68] Nonetheless, state Senator Charles Calderon (DMontebello) introduced SB 287, which would permit a judge to freeze the assets that are
the results of a crime of any accused felon. [69]
Prevent witnesses and jurors from selling their stories to the media.

One such law, sponsored by State Senator Kopp and then-Assembly Speaker Willy
Brown (D-San Francisco) and passed by the Legislature, was ruled unconstitutional in
federal court. [70]

Police Reforms
Strengthen the chain of custody of evidence. Teach the police and crime labs
proper evidence preservation techniques. [71]
End racism in the police force. Bigoted officers must be fired. [72]
Weed out bad cops. Identify "rogue cops" and retrain or terminate them. [73]
Introduce community-based policing. Require community-relations training and
discipline officers for excessive use of force. [74]
Criminalize evidence planting. Make it illegal for police to plant evidence, with
harsh penalties. [75]

Reducing Criminals' Rights
End diversion for spousal abusers. A recently passed law requires accused spouse
beaters to plead guilty or stand trial; previously, suspects could enter a counseling
program, and if successfully completed, the charges would be dropped. [76]
Stop treating criminals better than victims. Also part of the Public Protection
Act of 1996 that would allow nonunanimous verdicts, this initiative repeals the "Criminal's
Bill of Rights," ends conjugal visits, makes parole more difficult to obtain, and other
measures to remove rights afforded criminals. [77]

Wealth of the Litigants
Appoint a public defender for every defendant. To prevent wealth from
distorting the process, no private lawyers would be allowed in criminal trials. [78]
Ban nonlawyers from serving as jury consultants. A bill proposed in Illinois
would make it a misdemeanor if any nonlawyer served as jury consultant in any criminal
or civil case. [79]
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